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§124.41

request of the person making the re-
quest, not later than 60 days after such
date.

[68 FR 11369, Feb. 25, 1993, as amended at 59
FR 67617, Dec. 30, 1994; 64 FR 43045, Aug. 9,
1999; 75 FR 20773, Apr. 21, 2010]

§124.41 Notice of hearing.

No later than ten days before the
hearing, APHIS will notify the request-
ing party, the applicant, the petitioner,
and any other interested person of the
date, time, and location of the hearing.

§124.42 Hearing procedure.

(a) The presiding officer shall be ap-
pointed by the Administrator of APHIS
from officers and employees of the De-
partment who have not participated in
any action of the Secretary which is
the subject of the hearing and who are
not directly responsible to an officer or
employee of the Department who has
participated in any such action.

(b) Each party to the hearing shall
have the right at all times to be ad-
vised and accompanied by an attorney.

(c) Before the hearing, each party to
the hearing shall be given reasonable
notice of the matters to be considered
at the hearing, including a comprehen-
sive statement of the basis for the ac-
tion taken or proposed by the Sec-
retary which is the subject of the hear-
ing and any general summary of the in-
formation which will be presented at
the hearing in support of such action.

(d) At the hearing the parties to the
hearing shall have the right to hear a
full and complete statement of the ac-
tion which is the subject of the hearing
together with the information and rea-
sons supporting such action, to con-
duct reasonable questioning, and to
present any oral and written informa-
tion relevant to such action.
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(e) The presiding officer in such hear-
ing shall prepare a written report of
the hearing to which shall be attached
all written material presented at the
hearing. The participants in the hear-
ing shall be given the opportunity to
review and correct or supplement the
presiding officer’s report of the hear-
ing.

(f) The Secretary may require the
hearing to be transcribed. A party to
the hearing shall have the right to
have the hearing transcribed at his ex-
pense. Any transcription of a hearing
shall be included in the presiding offi-
cer’s report of the hearing.

(g) The due diligence hearing will be
conducted in accordance with rules of
practice adopted for the proceeding.
APHIS will provide the requesting
party, the applicant, and the petitioner
with an opportunity to participate as a
party in the hearing. The standard of
due diligence set forth in §124.33 will
apply at the hearing. The party re-
questing the due diligence hearing will
have the burden of proof at the hear-
ing.

§124.43 Administrative decision.

Within 30 days after completion of
the due diligence hearing, the Under
Secretary for Marketing and Regu-
latory Programs, taking into consider-
ation the recommendation of the Ad-
ministrator, will affirm or revise the
determination made under §124.32.
APHIS will publish the due diligence
redetermination in the FEDERAL REG-
ISTER, notify PTO of the redetermina-
tion, and send copies of the notice to
PTO and the requesting party, the ap-
plicant, and the petitioner.

[59 FR 11369, Feb. 25, 1993, as amended at 64
FR 43045, Aug. 9, 1999]
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